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1  
Introduction
The concept of virtue figures prominently in current approaches to moral and epistemic reasoning. This paper aims to apply virtue theory to the domain of legal reasoning. My claim is that a virtue approach to legal reasoning illuminates some key aspects of legal reasoning which have, at best, been peripheral in the standard theory of legal reasoning. From a virtue perspective, I shall argue, emerges a picture of legal reasoning that differs in some essential features from the prevalent rule-based approach to legal reasoning.

The virtue theory of legal reasoning that I shall develop in this paper is Aristotelian, as is most contemporary work on the virtues. More specifically, I shall rely on a particular reading of Aristotle, or strand of virtue theory, that aspires to give a larger role to reason than the instrumental and technical role accorded to it by Utilitarian approaches to practical reasoning - and, in some important respects, a role even more ambitious than the role it plays in Kantian views.
 This Neo-Aristotelian conception of practical reason may be broadly characterized by the following views: a) Values are plural and qualitatively heterogeneous; b) Reason plays a central role not only in choosing means to ends but also in deliberating about plural and non-commensurable ends; c) An important part of practical reasoning consists in searching for the best specification of ends with a view to harmonizing the ends with one another and further refining them; d) Rational choice cannot be captured in a system of rules or general principles: there is no decision procedure or algorithm that can be set up in advance of the confrontation of the particular case; e) Practical reasoning requires above all the correct description of the relevant features of a situation: the perception of particulars plays a critical role in deliberation; f) Emotions can be significantly shaped by reason and are, in their turn, essential to rational choice. In short, the Neo-Aristotelian conception of practical reasoning attempts to advance a complex picture of reason’s demands by providing a detailed account of the intricate processes of ‘thinking’, ‘feeling’, and ‘understanding’ that are involved in reasoned deliberation.
 

In what follows, I shall examine how legal reasoning would look like from a Neo-Aristotelian perspective. I shall identify and explain some of the main features of a virtue theory of legal reasoning, but my remarks will be general and programmatic. Indeed, each of the different aspects of legal reasoning that come to the surface when analyzing the subject of legal reasoning from an areatic perspective will need to be further thematized. My purpose is to show that a virtue theory of legal reasoning places at the fore some topics the study of which is necessary to give a full account of legal reasoning, rather than developing a virtue model of legal reasoning in detail. I will conclude by suggesting that an aretaic approach to legal reasoning reveals that there are important connections between legal reasoning and legal ethics. Thus, a Neo-Aristotelian conception of reason and rationality has important implications for the way in which the field of legal reasoning is conceived.

2    Virtue and Principle in Legal Reasoning

A first aspect that a virtue approach to legal reasoning emphasizes is the relevance of appraising the particulars of the case for correct legal decision-making. Legal reasoning cannot be explained in terms of rule-application, as this oversimplifies what is involved in legal judgment and leaves out much of what is hard and interesting in reasoning about what to do in the legal context. The ‘matter of the practical’ is such that it cannot be captured by any system of rules or principles. Aristotle writes: 

Matters concerned with conduct and questions of what is good for us have no fixity, any more than matters of health. The general account [of matters of conduct] being of this nature, the account of particular cases is even more lacking in exactness; for they do not fall under any art or precept, but the agents themselves must in each case consider what is appropriate to the occasion, as happens also in the art of medicine or navigation.”
  

As this passage suggests, the practical domain has some features which make it impossible, even in principle, to capture good choice in a system of rules.
 First, practical issues are, by their very nature, indeterminate or indefinable. Good choice cannot be understood in terms of rule-application because it is a matter of fitting one’s choice to the complex requirements of a particular situation, which vary greatly from one practical context to another. Second, practical matters are also mutable and unforeseeable. No system of rules is capable of covering all new cases that might eventually arise. Finally, the concrete case may contain some particular and non-repeatable elements. In short, general formulations lack the concreteness and the flexibility required for a good decision.
 Ultimately, it is the ever present possibility of exceptions and the impossibility of reducing the understanding of what such exceptions would be -and what makes them exceptions- to rules or principles that renders any system of general formulations (and, more generally, any decision procedure) unfit to capture good choice.
 

Now, to be sure, the limitations of rules and procedures are well-known. Nonetheless, the Aristotelian point is, I believe, worth reminding ourselves of, if only to counteract the felt pressure to provide a theory of legal reasoning with more precision than “accords with the subject matter” and is “appropriate to the inquiry”
 -some examples of which will be discussed later. Formalistic tendencies notwithstanding, it is widely acknowledged that rule-application cannot be all there is to legal reasoning. The problem is, however, to determine when a “formal” approach to legal reasoning, which conceives legal reasoning as primarily a matter of rule-application, should be supplemented or replaced by a “substantive” approach and what legal reasoning involves beyond reasoning with rules.
 It is at this juncture, I would argue, that a Neo-Aristotelian perspective may have much to contribute.

On the Neo-Aristotelian view, virtues, rather than principles or rules, are the keystone of a theory of practical reasoning. Central among the virtues is the virtue of practical wisdom or excellence in deliberation, which Aristotle defines as a “true and reasoned state of capacity to act with regard to the things that are good or bad for man.”
 Practical wisdom cannot be, insists Aristotle, “scientific understanding” (i.e., a systematic body of knowledge of universal and general principles), but it is rather concerned with particulars.
 The person with practical wisdom has the ability to articulate a response that is properly tailored to the specific features of the situation. Wiggins writes: 

The person of real practical wisdom is the one who brings to bear upon a situation the greatest number of genuinely pertinent concerns and genuinely relevant considerations commensurate with the importance of the deliberative context.

Thus, it is a capacity to detect the salient features of a particular situation that characterizes the practically wise. More generally, virtue may be defined, following MacDowell, as “an ability to recognize requirements which situations impose on one’s behavior.”
 Such sensibility to requirements is what allows the virtuous person to detect the various reasons for action which obtain in a particular case. Critically, these considerations are not isolated but they add up, in the Aristotelian view, to a unified conception of the components of the good life. It is in light of such a conception that the practically wise person detects which reasons obtain in the particular case and what virtue requires her to do under the circumstances. 
  
Now, if virtue is a capacity to detect the relevant concerns or requirements which provide reasons for action in a particular situation, then, surely, the virtuous person can be relied on recognizing when the situation is such that, in light of a general conception of rightness, a departure from a rule is justified. The practically wise person thus knows when to apply a rule or principle to a particular case or when, to the contrary, there are circumstances which defeat their applicability. The judge with practical wisdom has, that is to say, the ability to detect ‘exceptions’ or, more technically, the capacity to recognize when a defeasibility condition obtains.
 The Aristotelian judge can be counted on to scrutinize the situation of choice in full detail, being alert to the possibility that there might be ‘an extraneous, unexpected factor,’
  which may lead to problematizing the application of a rule. 
The knowledge of exceptions which, as claimed, is distinctive of the person of practical wisdom resists ‘codification.’
 That is to say, there is no procedure that can tell us beforehand when the situation is such that merely applying the relevant rules or principles will not do. The person of practical wisdom is open to the possibility that the case confronting her may not be one about which she already knows how to deliberate and is prepared to ‘improvise’ what is required.
 Central to this picture of deliberation is the idea that there is no general procedure that can extricate us from the difficulties inherent in good practical reasoning. It is the mark of a judge of practical wisdom, on this account, to be fully responsive to the complexities of a case and ready to ‘invent’ an answer to the problem,
 which may require a substantial refinement and reworking of the values at stake in light of a general conception of law and, in some cases, even an innovation or further specification of the very conception of law.
 In extreme situations, cases may also be occasions for coming up with new views about what deliberation involves. The practically wise judge is both ready and able to engage in the imaginative effort that good deliberation at times demands. 

The impossibility of capturing the requirements of virtue in terms of a set of principles or rules formulated in advance to the circumstances of action has important implications for the way in which the standard of practical reason is understood. The Aristotelian analogy between matters of conduct and the art of navigation is again instructive. Nussbaum writes: “The experienced navigator will sense when to follow the rule book and when to leave it aside. The “right rule” in such matters is simply: do it the way the navigator would do it.”
 In the realm of practical reasoning, like in the art of navigation, the good decisions are those that the wise person would take. Aristotle does not provide any criterion of rightness external to the practice of the virtuous.
 The correct legal decision is as the virtuous judge determines it. Thus, in a Neo-Aristotelian picture of legal reasoning, virtues play, as it were, a ‘constitutive’ role, in that the correctness of a decision is a matter of whether it is a decision in accordance with virtue, i.e., a decision a virtuous judge would have taken.
 It is the standard of practical reason as embodied in the practically wise that allows us to determine when the case is a “rule-case”
 or when, to the contrary, the rule’s applicability to the case ought to be questioned. Virtues are, in this sense, prior to rules in a theory of legal reasoning.
This is not to deny –as Aristotle did not- that rules play a role of the utmost importance in legal reasoning. 
 Indeed, if a virtue approach to legal reasoning were to imply the dispensability of rules it could not possibly count as a perspective on legal reasoning, but as a change of subject all together. However, the role that a virtue theory of legal reasoning accords to rules is more modest than the predominant conception of legal reasoning takes it to be as the appropriateness of solving a case by applying a rule is, ultimately, checked against the particulars of the case. Nonetheless, many of the virtues of rules may be perfectly recognized on an aretaic theory of legal reasoning. Furthermore, there is an important role that rules may serve in a system of law which comes to light when we analyze legal reasoning from within a virtue-based framework, namely, rules are extremly useful aids to perception. I have argued that the recognition of the salient factors of a situation is critical to good legal reasoning. Rules play an important role in legal reasoning insofar as they inform the description of a case and focus attention on relevant aspects of a situation which might otherwise go unnoticed.
 As Nussbaum succinctly puts it, “rules help us to see correctly.”
 Thus, rules importantly facilitate the perceptual tasks that are involved in good deliberation, the study of which is the target of the next section.   

3 Perception and Legal Judgment

I have argued that in an aretaic approach to legal reasoning, there is emphasis on deliberating about the particulars of a case. Good legal decision-making is, above all, a matter of fitting one’s decision to the requirements of the particular case. A particularistic pole of legal reasoning –which, to repeat, need not be viewed as a move designed to underplay the relevance of rules- is a first feature that a virtue approach to legal reasoning brings into focus. Along with an emphasis on the particulars, there is also a focus on the relevance of perception to good legal judgment, for the ‘discernment’ of particulars rests, says Aristotle, with ‘perception.’
 Thus, there is –and this is a second feature which a virtue theory exposes- an important perceptual dimension to legal reasoning.

A fine-tuned perceptual capacity is the mark of the person with practical wisdom. The sensibility to requirements which, as claimed, virtue consists in, is a sort of perceptual capacity. On the Aristotelian view, the high order of ‘situational appreciation’
 that characterizes the practically wise is but an ability to perceive the salient features of a situation, or what really matters in a specific case. The virtuous person’s judgment results from a distinctive way of seeing a situation. McDowell describes the virtuous perception of a situation as follows: 

The view of a situation which he [the virtuous] arrives at by exercising his sensibility is one in which some aspect of the situation is seen as constituting a reason for acting in some way; this reason is apprehended, not as outweighing or overriding any reason for acting in other ways which would otherwise be constituted by other aspects of the situation (…) but as silencing them.

Thus, it is not only that the virtuous is able to appreciate all the relevant features of a situation, but she has the ability to perceive which –in the concrete situation- are salient and may be rightly seen as constituting a reason for a decision. Critically, such reason is not viewed by the virtuous as overriding or defeating any reasons which other aspects of the situation may provide, but as ‘silencing’ –in McDowell’s fortunate metaphor- those considerations. That is to say, on this view, the virtuous judge’s decision does not result from a weighing and balancing of competing considerations, but from a picture of the situation which misses nothing of relevance and in which some aspects are perceived as requiring action in a certain way. 

It is essential to note that the perceptual capacity that the virtuous judge possesses does not need to be characterized as an unerring ability to see into the right. An intuitionist reading of the virtuous person’s perceptual abilities would make it a non-starter for a theory of legal reasoning. Whatever role one might want to give to perception in legal reasoning, it has to be compatible with the basic requirement that reasons for a legal decision ought to be public and sharable –reason for action in law cannot possibly be private or idiosyncratic. Indeed, if the deliverances of the perceptual sensibility in which virtue consists were a matter of immediate apprehension that does not admit of discursive justification, then, the notion of virtue could not play any substantial role in the legal domain. However, it is possible to provide an alternative interpretation of the virtuous’ perceptual sensibility which is more in tune with the public nature of legal reasoning. The perceptual capacity may be construed as a sensibility that enables the virtuous judge to appreciate the reasons which obtain in a particular case and to provide the corresponding justifications for her decision. As Wallace has suggested, virtue may be understood as a form of “connosseurship,” for the connoisseur or expert has precisely the ability to discern case-specific reasons for choice by means of perception and can provide, in every case, a justification for her choice.
 Thus, a conception of virtue as a kind of practical expertise allows us to put worries about the inability of virtue theory to account for the public dimension of legal reasoning to rest.

Neither should the perceptual capacity that distinguishes the virtuous person be understood as a capacity that makes it unnecessary or otiose for the virtuous judge to deliberate about a case. While the judge with practical wisdom will in very many cases immediately discern the reasons or justifications which obtain in a particular situation, nothing in the perceptual model of virtue that has been defended thus far implies that there will not be cases that would pose a challenge, even to the practically wise. The virtuous person, like the expert in a practical skill, has developed the abilities necessary to respond to difficult problems, but such a response does not exclude, but rather, typically requires active engagement and reflection.
  Deliberation of the hardest sort is called for in some cases, and the perception which grounds, as argued, the virtuous judge’s decision may be the result of considerable effort, on the part of the judge, to describe and re-describe the case in increasing detail as well as to refine and specify the concerns that impinge on a situation.
 

Finally, the kind of perception that is distinctive of the virtuous agent is not exclusively a cognitive capacity, but an ‘inclusive’ view of perception, according to which perception has emotional and imaginative, as well as intellectual, components seems more congenial to the Aristotelian view that makes of virtue a state concerned both with action and feeling.
 The virtuous judge’s perception of the particulars of a case is not a dispassionate or detached vision, but it is rather the result of a ‘hot’ cognitive process. I turn now to examine the emotional aspects of legal reasoning, and, more specifically, the role that they play in the perception of the case.

4 Virtue and Emotion

The role of emotions in legal decision-making is a third aspect that a virtue perspective on legal reasoning brings into focus. Virtues, according to Aristotle, are both a way of acting and a way of feeling. Virtue requires one not only to act in a way that is appropriate to the particulars of the case but also to have the right sort of emotional response.
 Emotions are thus critical to virtuous deliberation. There are several roles which emotions play in moral reasoning and which are also pivotal in the legal domain.
 First, emotions play a critical ‘epistemic’ role, in that they are exceedingly useful tools for detecting the reasons for action which obtain in a particular case. That is to say, emotions help us identify the salient features of a case. Sherman writes: 

We often we see not dispassionately, but because and through the emotions. So, for example, a sense of indignation makes us sensitive to those who suffer unwarranted insult or injury, just as a sense of pity and compassion opens our eyes to the pains of sudden and cruel misfortune. We thus come to have relevant points of view of discrimination as a result of having certain emotional dispositions. We notice through feeling what might otherwise go unheeded by a cool and detached intellect. To see dispassionately without engaging the emotions is often at peril of missing what is relevant.

Hence, emotional engagement aids us to track the morally relevant features of a situation. The kind of perception which, as argued, is necessary for correct legal decision- making is thus not impeded but, quite the contrary, made possible though the work of the emotions. 

Second, emotions have an important ‘expressive’ function. They assist us in signaling value to ourselves and to others. Emotional attitudes help us convey morally relevant information, e.g., that we find a particular decision outrageous or that we feel regret at taking some course of action. This is a useful role for emotions in law, since decisions are often the result of collective deliberation and emotional expressions may be particularly effective ways of conveying one’s perspective on a case. In addition, emotional display may also be useful, and, most importantly, morally significant, when communicating the verdict to the parties whose case is being disposed. Just as it matters how, for example, we offer help to someone who is in financial trouble or how we refuse an invitation to attend a party or participate in a project, it also matters greatly the emotional tone that a judge conveys to the parties.
 This expressive function is particularly relevant in cases which pose moral dilemmas. Confronted with such a case, the virtuous judge is aware of the moral reminder which follows action that sacrifices an important value and feels regret in taking a decision in circumstances of deep conflict of values.
 Expressing that regret (as well as awareness of the complexities of the decision) to oneself and to others may be essential for conveying the importance of the value that has been sacrificed and it may make it less likely that it not be respected in the future.

Third, emotions also play a ‘revelatory’ function in that they disclose information that we might not have been aware of had we not experienced those emotions. In this sense, emotions at times reveal to us what really matters in a situation. For example, a judge may not have realized how important gender equality is until he feels overwhelmed with uneasy feelings and distress at the prospects of applying a labour law that clearly fails to protect the rights of pregnant women. In other words, emotions disclose antecedent values and commitments the importance of which we had so far failed to recognize. 

Fourth, emotions play an inestimable ‘motivational’ role. Emotions move us to action. To continue with the previous example, a judge who has experienced frustration and concern when deliberating about a case of pregnancy discrimination that is not properly covered by the applicable law is likely to effortlessly search for a way to grant the claims while making a decision according to the law. In this sense, emotional engagement may be an important source of motivation, particularly, when reasoning about hard cases which require considerable intellectual effort and a good deal of imagination. 

Last, emotions play a ‘constitutive role’ in that appropriate emotional response is partly constitutive of the virtuous decision. Virtuous choice is a matter, as Aristotle insists, not only of the content’s action, but also of feeling. A decision that matches in content a virtuous’ judge decision is, nonetheless, morally defective if it fails to be done with the appropriate emotional dispositions. A judge who would congratulate himself or feel proud for a decision taken when faced with a dilemma will most certainly be short of virtue, regardless of whether it is a decision which a virtuous judge similarly circumstanced would have taken. But the point about the constitutive role of emotions is stronger: the very lack of emotional engagement makes perception defective. It is not only that emotions –as stated above- aid perception, but that perception is in part constituted by appropriate emotional response. As Sherman puts it,

Even if without the emotion we could somehow see ethical salience, the way we see would still be defective and imperfect. That is, we might have the right (ethical) views, but lack the right modes of seeing and appreciating. We would see with an inferior kind of awareness. The point is that, without the emotions, we do not fully register the facts or record them with the sort of resonance or importance that only emotional involvement can sustain.

Thus, the judge who confronts a case in a detached way does not only fail to behave in a virtuous manner, insofar as he fails to exhibit an appropriate emotional response, but his perception of the case would also be defective, as that response is in part what correctly recognizing or appreciating the particulars of a case consists in. Emotions are themselves ‘modes seeing’: one would not see in ‘that’ way unless one had certain emotions.
 Thus, emotional and cognitive capacities are both necessary for successfully carrying out the perceptual tasks which, as argued, are central to legal decision-making. 

Now, it is evident that the foregoing account of the way in which emotions figure in legal reasoning requires a robust conception of the emotions. Aristotle provides us with just such a conception. On Aristotle’s view, emotions are intentional states, and as such they have cognitive content. On this cognitive theory, emotions are partly constituted by evaluations or appraisals, which are central for the identity of the emotion. For instance, anger will not be anger unless one believes that one has been unjustly treated. Thus, emotions involve a kind of judging or evaluation, e.g., that one has been unfairly harmed. The emotions that figure in law and morality are thus not uncontrolled impulses or visceral reactions, but rich cognitive states. Furthermore, it is only ‘cultivated’ emotions that make a distinctive contribution to sound practical judgment. In contrast to a passive view of the emotions according to which emotions are beyond our control, in the Aristotelian picture, emotional capacities may be educated as part of the process of habituating good character. Thus, the emotions that are claimed to play a significant role in law and morality are not unregulated capacities or raw passions, but rather educated emotions that are properly grounded on examined evaluations. Vindicating a role for the emotions, so conceived, in a theory of legal reasoning does not amount in the least to advocating a less rational picture of decision-making. Quite the contrary: insofar as emotions may be, on this view, shaped by reason, the recognition of the emotional components of legal judgment gives reason a broader role in directing legal decision-making.
  
5 Legal Reasoning as Re-description 

A virtue approach to legal reasoning brings to light the centrality of the description of the case to legal decision-making. Arriving at a fine description of the situation is a most important and hard part of legal reasoning. Studying legal reasoning by focusing on the moment of the choice is to start too far down the road. Before any decision as to which rule should be applied and how a case should be solved, there is a complex and extraordinarily important process of description. Cases do not confront us with a list of the features that need to be attended neither do they come with labels indicating the different values that they touch upon. A lucid description of the problem at hand, which provides, ultimately, the basis for action, is a key part of reasoned deliberation.
 Correct legal decision-making is, in an important sense, a matter of correct seeing. 

To be sure, it is widely acknowledged that sometimes the description of the decision task is problematic. Cases which pose ‘problems of classification’ are considered to be one class of ‘hard’ cases in the standard theory of legal reasoning. However, such problems are, for the most part, taken to be reducible to problems of interpretation, which are conceived as the most important problems in legal reasoning. In contrast, from a virtue approach, issues of classification stand out as critical to good legal decision-making. It is an emphasis on rules, rather than facts, on rule application, rather than description, on action rather than vision, that leads to placing interpretation at the center of a theory of legal reasoning to the detriment of problems of classification.
 In addition, the way in which problems of classification are generally understood is too narrow. Traditionally, problems of classification concern the subsumption of the disputed facts under the relevant normative categories –this is, in fact, what allows reducing problems of classification to problems of interpretation. But this way of conceiving problems of classification only captures some of the difficulties inherent to seeing that ‘this’ is a ‘that’ when reasoning about a legal problem. There is a lot of work to be done before one is in a position to match the facts of the case to an applicable norm. While norms, as argued, play a critical role in directing attention to relevant features of a situation which might otherwise be missed and, in that sense, they importantly inform perception, rule application is only a part of what the process of arriving at a correct appreciation of the situation involves. Much of the work of virtue rests, in fact, in knowing how to construe the case before one.
 A virtue theory thus reclaims the relevance of problems of classification to a theory of legal reasoning. 

The process of description that is pivotal to virtuous legal decision-making requires a considerable effort on the part of the decision-maker. A correct picture of a situation is the result of on-going efforts at describing and re-describing the case. In order to properly construe a case, judges need to give a careful attention to the individual facts of the case, strive to see accurately and without prejudice the situation confronting them, and actively engage in the process of describing in detail what is before them. Emotional involvement is also necessary for arriving at a correct description of the facts of the case, since, as argued, emotions play a critical role in perceiving salience. An attentive and attached gaze is necessary for getting one’s description of a case right. It takes moral effort and hard work to direct reflection upon the facts of a case with the appropriate attitude as well as to undertake the process of description in a way that is conducive to a picture that is fully responsive to the specificities of the case. In hard cases, fine description will also require a difficult imaginative exercise to arrive at novel and more accurate readings of a situation and to come up with the conceptual framework or perspective necessary to capture the salient facts. 

It is important to note that the description of a case is a blend of both fact and value. The process of arriving at an accurate description critically involves reflection upon the values which impinge in a situation. The description of a situation –particularly, in hard cases- is a process whereby one deepens one’s conception of the values involved and how they relate to each other. A ‘specification’ (more on that later) of the concerns identified as relevant in a situation is an important part of what describing a situation is about. A good description, at times, depends on the ability to read a case in a different light by refining and revising established conceptions of the values at stake. For instance, deepening one’s understanding of the value of freedom of expression is required for describing a case concerning political campaign contributions as a case that bears first and foremost on freedom of speech.
 A correct description of the facts of a case will also depend occasionally on approaching a case armed with an articulated conception of the relevant values. For example, the asymmetry of power at the work place is now regarded as an essential part of the correct description of cases of sexual harassment.
 But such description heavily depended, in the first place, on the elaboration of a theory about gender equality. Thus, the description of a case goes hand-to-hand with the deliberation about the values involved. On the one hand, the description of a case is informed by a previously hold conception of values and, on the other, a refinement of such conception is sometimes required for correctly describing a particular case. 

In short, an important part of legal deliberation consists in perfecting the description of the situations of choice. From this perspective, the moment of choice appears to be, in a way, less important, for decision ideally follows from the correct description of the facts of the case. Murdoch writes, “If I attend properly, I will have no choices and this is the ultimate condition to be aimed at.”
 Thus, efforts at seeing properly aim at approximating an ideal situation in which decision is dictated, as it were, by the facts of the case. The virtuous gaze upon the individual facts of a case yields an accurate picture of the situation that unambiguously requires action in a certain way.
 In this sense, legal decision-making at its best is importantly constrained by facts. This is not to reduce legal reasoning to any sort of empirical investigation since, as argued, the description of a case involves to a large extent deliberation about values. I turn now to examine the shape that such deliberation takes from within a virtue theory of legal reasoning. 

6 Legal Reasoning, Specification, and Normative Conflict

A central feature of the Neo-Aristotelian approach to practical reason is the idea that practical reasoning deals also with ends. Deliberation is not only necessary to select the best means of realizing a previously fixed end, but reasoning about what to do critically involves a reflection on the values and practical commitments of the deliberating agent. On this view, the correctness of a deliberative choice cannot be explained in terms of ‘efficacy,’ that is to say, it is not a matter of whether it maximizes some value or system of values, for, in many cases, one has to deliberate about the very ends to be attained in a particular context of choice. Aristotle’s own investigation about the main constituents of happiness provides an exemplary illustration of the kind of non-instrumental reasoning that is necessary when deliberating about practical matters. 

The deliberation about ends involves, primarily, a search for the best “specification” of the values involved. When deliberating about ends, one does not try to select the most causally efficacious way of bringing about a particular value, but rather the aim is to see what really ‘qualifies’ as a good specification of such value. 
 One may deliberate with a view to determining which value or values are worthy of pursuit and what the content of such values is, or one may deliberate so as to determine what would count as the achievement of a yet not completely specified value in the particular situation. That is to say, when deliberating, one may aim at “forming” a conception of value or at “putting into practice” a previously hold conception of value.
 In any of these cases, the train of thought cannot be captured by means-ends inferences, but it involves a refinement or revision of the values at stake. In other words, the structure of such reasoning is not ‘instrumental’ but ‘specificatory.’
 There are two main reasons that make specificatory reasoning indispensable when deliberating about a practical question. First, specificatory reasoning is necessary as values are often too vague to serve as starting points for means-end reasoning. Secondly, values may come into conflict, and, sometimes, we may remove that conflict by further specifying them.
 In this view, there is no metric that can help us to satisfactorily solve a problem of value conflict, for values are plural and incommensurable. In circumstances of deep conflict, choice cannot but issue from a reflection upon the distinctive contribution of each value and how values relate to one another in light of an overall conception of the good. 

This picture of deliberation is, I submit, exceedingly useful for addressing the problems of value conflict that permeate legal decision-making. On this view, we may address the problems of value conflict which arise when reasoning about legal cases by specifying the values at stake. For instance, faced with a conflict between freedom of expression and personality rights, one may proceed by further specifying and refining those ends. Through the process of specification, one would need to determine what counts as a good specification of the conflicting values and what realizing those values would mean in the case at hand as well as construct a theory about how the values thus far specified relate to each other and how they fit within a general conception of the ends of law. The specification of the conflicting values in light of an overall conception of the ends of law will often require the revamping of those values and, in the hardest cases, it might even require a revision of the very conception of law. 

This specificationist proposal importantly differs from the “balancing” model that dominates the current debate as to how to reason about legal problems in the face of value conflict. Alexy’s ‘weigh formula’ is probably the most popular version of this model.
 As is well-known, Alexy claims that whenever there is a conflict between two legal principles the conflict should be adjudicated by means of a formula, which gives us the value of the concrete weight of one of the principles in conflict relative to the other competing principle under the circumstances of the concrete case. This formula is meant to capture the formal structure of balancing by using the rules of arithmetic in a way similar to the way in which rules of logic are used to represent in a deductive scheme the formal structure of subsumption. The rationality of subsumption is, of course, undisputed, but doubts have been raised as to the rationality of balancing. Alexy contends that balancing is, however, a rational procedure. The commensurability that is, in Alexy’s view, a prerequisite of rational choice is brought about by using a scale which represents the classes for the evaluation of the gains and costs of protecting the values in conflict on the basis of the common point of view provided by the constitution. Such a scale, claims Alexy, may be given a numerical interpretation, which can then be plugged into the weigh formula to calculate the concrete weight of the principles at stake on the basis of which the case is to be decided. 

On the specificationist proposal, legal reasoning about cases of value conflict is claimed to be, like in the balancing model, a rational process. But the conception of rationality that underwrites the specificationist approach is quite different from the scientific picture of rationality endorsed by Alexy’s proposal. To start with, the Aristotelian view rejects the claim that commensurability is a prerequisite of rational choice. The rationality of a legal decision is based upon the reflection about the special nature of each of the values in question and their distinctive contribution to an overall conception of law. Legal decision-making cannot be a ‘science of measurement,’
 but this does not make it less of a rational enterprise. Legal reasoning is qualitative - quantification is, in fact, neither possible nor desirable, for there is no single metric one may use to measure the different decision alternatives. The correctness of a deliberative choice does not depend on whether it maximizes the quantity of a common value, but its rationality is a matter of whether it results from a specification of the values at stake and their fit within a system. It is, in other words, considerations of coherence, rather than considerations of efficacy, that should drive decision-making in the face of value conflict. At the end of the day, solving a hard case is a matter of substantive argument about how a case should be read, which features of the case engage a standing concern, how the relevant values should be specified and what realizing those values would require in the particular context. No formal procedure can be used to simplify the difficult task of deliberating in cases of value conflict. There is no ready shortcut to arrive at a good decision, but an attentive description of the situation and an elaborate specification of the values involved are at the heart of virtuous deliberation. 
7
Conclusions

This paper has sketched the main lines of a virtue theory of legal reasoning. This theory advances five distinctive claims: a) correct legal reasoning requires fitting one’s judgment to the particulars of the case; b) perception is central to legal reasoning; c) emotions play a critical role in legal deliberation; d) the description (and re-description) of a case is a most important and hard part of legal reasoning; and (e) legal reasoning involves reasoning about ends and, more specifically, the specification of indeterminate and conflicting values. Virtue –as a perceptual capacity concerned with the particulars- occupies a central place within a theory of legal reasoning so conceived. The virtuous judge can be counted on to scrutinize the case before her in an attentive and emotionally involved manner and has the capacities necessary to integrate perception of detail in an overarching conception of rightness. 

The different claims of the virtue approach put forward in this paper are not independent from each other, but they are composite elements of a unitary picture. From a virtue approach, legal reasoning is first and foremost concerned with the particulars, which are apprehended by perception. Such perception is not emotionally inert, but emotions are partly constitutive of the perceptual response. Critically, the deliberation about the particulars is done in light of an overall conception of the ends of law that both informs those perceptions and is revised in light of them. Thus, the description of the facts of the situation of decision and the specification of the values that impinge in that situation are but different aspects of the same process. In this process, the knowledge of exceptions which, as argued, virtue consists in is critical, for the recognition that one is facing an exceptional case goes hand-to-hand with the specification and refinement of the values involved. Such recognition is, thus, not an immediate intuition into what virtue requires, but the result of an arduous process of deliberation on the part of the virtuous judge. Virtue, far from being a simplifying device that saves its possessor from hard reasoning, endows her with the capacities and motivation necessary to successfully carry out the difficult tasks that can be involved in complex deliberation.  

This picture of deliberation does not necessarily involve a break with the dominant conception of legal reasoning. There is room within the standard theory of legal reasoning to accommodate, at least, to some extent, the import of the foregoing claims. However, while the dominant conception of legal reasoning may be, in principle, compatible with the recognition of the centrality of perception, the claims of particularity, the emotional dimensions of legal judgment, and the importance of description and specification to good legal reasoning, these topics have been largely sidestepped in the current debate. There is, in this sense, an important difference in emphasis in that a virtue theory brings to the fore aspects of legal reasoning which have not been central in current approaches to the subject. 
This difference in focus also has important implications for the way in which the theory of legal reasoning is conceived. One serious consequence of focusing on rule-based reasoning has been the marginalization of legal ethics. Questions of legal ethics are not taken to be the proper subject of a theory of legal reasoning, but are dealt with in a separate body of literature with few, if any, connections with the theory of legal reasoning. However, if, as argued, virtue is necessary for successful legal reasoning, then the issue of what makes a legal decision a sound decision cannot be separated from the question about what makes a judge a good judge. That is to say, the study of legal reasoning cannot be divorced from the study of the traits of character and abilities that are required for good legal decision-making. Thus, from a virtue perspective, a theory of legal ethics is not merely an ancillary subject, but rather a substantial part of a theory of legal reasoning. 
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